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Abstract:

This study examines Figh al-Mabhjar (jurisprudence of migration) as a contemporary juristic
framework addressing the issues of Muslims residing in non-Muslim countries, taking France
as a model for study, examination, and analysis. It aims to establish the theoretical
foundations of Figh al-Mahjar, clarify its relationship with Figh al-Aqalliyyat (jurisprudence
of Muslim minorities), and explore scholarly positions toward it, while highlighting its
significance in light of the constants and variables of Islamic law.

The study adopts a descriptive-analytical methodology to present concepts and analyze
juristic trends, an inductive approach to examine relevant scriptural texts and legal as well as
magqasid-based principles, and a maqasid-oriented approach to link legal rulings to their
consequences and to the realization of Muslims’ interests in their contemporary context. It
also addresses the reality of Muslims in France, their characteristics, and the major internal
and external challenges they face, while examining the impact of social and legal variables on
the application of Islamic rulings.

The study concludes that Figh al-Mahjar is not a newly invented jurisprudence detached from
the foundations of Islamic law, but rather a disciplined form of juristic reasoning grounded in
its higher objectives and universal principles. It seeks to preserve religious identity and to
achieve a balance between Islamic belonging and the requirements of coexistence, in a
manner that takes into account the particularities of time and place without compromising the
immutable principles of the Shar1‘ah.

Keywords:
Figh al-Mabhjar; Muslim Minorities; Muslims in France; Maqasid al-Shari‘ah; Constants and
Variables; Ijtihad; Religious Coexistence.
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Abstract:

This study examines the experience of the European Council of Moroccan Scholars as a
pioneering institution in guiding the Moroccan diaspora in Europe, within the framework of
Figh of the Diaspora, which seeks to reconcile religious constants with the social and legal
realities faced by Muslims in the host countries. The study addresses the central question of
the extent to which the Council has been able to develop an institutional model that balances
Moroccan jurisprudential reference with the requirements of integration in the contemporary
European context, while preserving religious and cultural identity.

The research employs a descriptive-analytical approach, utilizing inductive reasoning to study
the Council’s activities and fields of intervention, revealing the nature of its jurisprudential
and organizational choices, as well as its practical engagement with the Moroccan
community. The findings show that the Council relies on the Maliki school of jurisprudence,
Ash‘ari creed, and Sunni Sufi tradition as foundational pillars ensuring religious moderation
and intellectual balance, while adopting an integrative methodology that combines scholarly
research, collective ijtihad, and practical guidance, reflecting the spirit of Figh of the Diaspora
in addressing emerging jurisprudential issues.

Analysis indicates that the Council represents a practical model for applying Figh of the
Diaspora, transitioning from individual preaching to institutional work, and from partial
fatwas to a magqasid-based collective approach, thereby fostering a moderate religious
discourse that preserves religious identity without conflicting with civic obligations. The
study concludes that the success of this experience depends on the Council’s ability to
enhance scholarly research, expand community outreach mechanisms, and strengthen
institutional coordination to ensure the sustainability and effectiveness of its work,
underscoring its significance as a practical model of applied jurisprudence in the diaspora
context.

Keywords: Figh of the Diaspora; European Council of Moroccan Scholars; Religious
Moderation; Moroccan Diaspora.
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Abstract:

Humans are inherently social beings whose stability relies on a network of
human relationships, with marriage foremost among them as an institution
founded on affection and mercy, achieving the objectives of chastity and family
building. In the Islamic conception, marriage transcends a mere contractual bond
with defined rights and obligations; it embodies a value system and moral
framework that realizes the purposes of harmony and complementarity between
spouses. However, socio-legal transformations in diaspora contexts have given
rise to sham marriages among Muslim community’s practices aimed at
circumventing Western residency laws.

This form of marriage constitutes a structural challenge, as it conflicts with the
established Islamic jurisprudential principles that require fulfilling the objectives
of Sharia in marriage and clashes with Western legal changes that criminalize
sham marriages.

The research aims for a balanced perspective through a dual approach. The first
section addresses the conceptual framework of sham marriage, defining it and
outlining its types, and then reviews the stance of Islamic jurisprudence towards
it in comparison with the legal position in Western legislation. This theoretical
analysis paves the way for the second section, which deals with the legal and
social challenges arising from this phenomenon in the diaspora, by identifying
the motivations behind its spread and the associated psychological and social
pressures, as well as studying its effects on family stability and societal values,
and its impact on the relationships between Muslim communities and Western
legal institutions.

Keywords: Sham Marriage, Objectives of marriage, French Law, Belgian law,
Western judiciary, Marriage and migration, Fraud.
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®C_ "Dans le mariage simulé, les partis ont feint un consentement, elles n‘ont nullement
entendu se marier veritablement, et par le fait méme créer une communaute de vie durable et
entiére. En
Pratique la simulation se manifeste extérieurement par I'absence de toute vie conjugale, et
donc de possession d'état d'époux”.

-M. Dagot, La simulation en droit prive, librairie générale de droit et de jurisprudence,
Paris, 1967, p234.
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"Le mariage blanc est celui oii deux personnes se marient en dehors de toute perspective matrimoniale
dans le seul but d'obtenir un droit lié au mariage. Les parties se servent alors du mariage qui ne constitue
pas pour elles une finalité mais un simple moyen afin de bénéficier d'un droit que le mariage offre

2 accessoirement”.
: Malaurie‘:;)}ILn eeld 3l aiyal @

Dans un certain nombre de cas, les époux n'ont pas entendu faire un mariage définitif ils veulent obtenir "
un des effets découlant du mariage, et ensuite faire dissoudre leur union, ce qu'on a appelé, d'une maniére

) w . . . . p
. apprommatwe, le mariage simulé
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®).Cf.NIBOYET Frédérique, « I’ordre public matrimonial », éd.L.G.D. J, Paris,2008,
P.253.
®).Cf. MALAURIE Philuppe, « Droit civil la famille », éd.Cujas.Paris, 1987.p.78-79.
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@7 _Code civil francais, Article 146: «Il n'y a pas de mariage, lorsqu'il n'y a point de
consentement,

28 _Cour de cassation, N°97-15.520-Premiére chambre civile, 8 juin 1999: «sur la
demande du ministéere public, annulé le mariage de M. Alain Y. de nationalité francaise, et de
Mlle Saadia X., de nationalité marocaine, celébré le 27 avril 1993,

Attendu que les intéressés font grief a cet arrét d'avoir ainsi statué, alors que, selon le
moyen, en déniant toute validité a L’union litigieuse pour l'unique raison que l'absence de
cohabitation aurait été révélatrice d'un défaut d'intention Matrimoniale, sans relever d'autres
éléments de nature a établir la volonté délibérée des époux de se soustraire aux Conséquences
Iégales du mariage, la cour d'appel a privé sa décision de base légale au regard des articles
108, 146 et 215 du Code civil »,Publié sur le site web :
https://www.courdecassation.fr/decision/61372350cd5801467740827b. Vu le :18-12-
2025/11 :32.

@9 _Code civil francais, Article 184: « Tout mariage contracté en contravention aux
dispositions contenues aux articles 144, 146, 146-1, 147, 161, 162 et 163 peut étre attaqué,
dans un délai de trente ans a compter de sa célébration, soit par les époux eux-mémes, soit par
tous ceux qui y ont intérét, soit par le ministére public ».

(9 _Code de I’entrée et du séjour des étrangers et du droit d’asile, Article L.823-11 :« Est
puni de cing ans d'emprisonnement et de 75 000 euros d'amende le fait, pour toute personne,
de contracter un mariage ou de reconnaitre un enfant aux seules fins d'obtenir, ou de faire
obtenir, un titre de séjour ou le bénéfice d'une protection contre I'éloignement, ou aux seules
fins d'acquérir, ou de faire acquérir, la nationalité francaise. Ces peines sont également
encourues lorsque I'étranger qui a contracté mariage a dissimulé ses intentions a son conjoint.
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Ces mémes peines sont applicables en cas d'organisation ou de tentative d'organisation d'un
mariage ou d'une reconnaissance d'enfant aux mémes fins ».
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dans le seul but d’échapper aux régles successorales et plus ..« Le mariage a été contracté

particuliérement aux lourds droits de mutation frappant la transmission des biens entre tiers ».
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« Le mariage est nulle faute de consentement lorsque les époux ne se sont prétés a la cérémonie qu’en vue

. , . . . . 33)
d’atteindre un but étranger a I'union matrimoniale ».
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« Il est établi sans aucun doute possible que, par [leur] projet de mariage, [les demandeurs] n'ont pas pour
intention de créer une communauté de vie durable mais n'ont pour seul objectif que de permettre [au

T . .. (34)
demandeur] de bénéficier d'un avantage en matiére de séjour ».
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% _ Cour de Cassation, Chambre civile 1, du 28 octobre 2003, 01-12.574, Publié sur le site
web:
https://www.legifrance.gouv.fr/juri/id/JURITEXT000007047751?utm_source=perplexity.

Vu le 19-12-2025/17 :12.

% _Cour de cassation, 08 septembre 2016, C.15.0385.F, Publié sur le site web :

https://juricaf.org/arret/BELGIQUE-COURDECASSATION-20160908-C150385F.

Vu le 19-12-2025/17 :42
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3% _Cf. Circulaire du 17 décembre 1999, Moniteur belge du 31 décembre 1999.

%) _Code civil francais, Article 175-2 :«il existe des indices sérieux laissant présumer, le
cas échéant au vu de l'audition ou des entretiens individuels mentionnés a l'article 63, que le
mariage envisagé est susceptible d'étre annulé au titre de l'article 146 ou de l'article 180,
I'officier de I'état civil saisit sans délai le procureur de la République. Il en informe les
intéressés. Le procureur de la République est tenu, dans les quinze jours de sa saisine, soit de
laisser procéder au mariage, soit de faire opposition a celui-ci, soit de décider qu'il sera sursis
a sa célébration, dans I'attente des résultats de I'enquéte a laquelle il fait procéder. Il fait
connaitre sa décision motivée a I'officier de I'état civil, aux intéressés. La durée du sursis
décidé par le procureur de la République ne peut excéder un mois renouvelable une fois par
décision specialement motivée ».
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Abstract:

Creed (‘Agidah) constitutes the foundation of the pillars of Islam, upon which
the remaining pillars are built. This creed encompasses multiple objectives
(magasid), whose significance is profound in the life of a Muslim in general,
and particularly for those living in diaspora contexts. These objectives
contribute to deepening one’s understanding of the inner meanings and wisdom
of creed, reinforcing the doctrinal constants that one has learned, and
safeguarding them from alteration, distortion, or substitution. They also assist
Muslims in defending their beliefs and responding to doubts and misconceptions
raised against them. Thus, those who believe increase in faith and remain free
from doubt regarding the doctrinal matters they have learned.

This study seeks to elucidate some of these objectives for Muslims living in
diaspora settings in particular, drawing upon the Ash‘arite School, which has
devoted special attention to these objectives.

Keywords:
Magqasid — Doctrinal Objectives — Constants — Variables — Diaspora Contexts.
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Abstract:

This study addresses the Issue of distinguishing between constants and
variables In Islamic jurisprudence, considering it one of the methodological
foundations for understanding the flexibility of Sharia and Its ability to respond
to changing realities. The Importance of this issue becomes particularly evident
In the context of figh of Muslim minorities, where Muslims In Western societies
face new challenges that require disciplined ijtihad guided by the principles of
usul al-figh and magasid al-shari‘a. The study aims to provide a theoretical
grounding for this dichotomy and to clarify Its juristic and purposive criteria. It
also examines the problem of defining the boundaries between constants and
variables In a manner that ensures the sound application of Islamic rulings to
the reality of Muslims in the Western diaspora. To achieve these objectives, the
study adopts a descriptive-analytical approach, supported by an inferential
method.

Keywords: Constants and Variables, Figh al-Mahjar, Contemporary Juristic
[jtihad, Objectives of Islamic Law.
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Abstract:

This research examines the renewal of dawah (proselytizing)
discourse in Western diaspora contexts through an analytical approach
based on the higher objectives (Maqgasid) of Sharia. The study addresses
the central problem of how to reformulate religious discourse to balance
Sharia constants with the specificities of the Western context. It
concludes that renewal does not imply altering creedal foundations but
rather developing means, methods, and priorities to achieve effective
guidance.

The study highlights the role of the Maqgasid-based methodology in
rationalizing dawah by activating the jurisprudence of balances and
consequences (Ma’alat) and preventing actions that might distort Islam's
image. Furthermore, it presents the Prophetic model as a practical
reference for respecting human dignity and fostering coexistence.
Applied to the mosque and the family, the research views the mosque as
a platform for civilizational communication and the family as the
educational cradle preserving the Islamic identity of younger generations.
The paper concludes that renewing discourse is a Sharia necessity to
transition from a defensive stance to one of value-building and
civilizational witness.

Keywords:  Renewal of Discourse, Higher Objectives (Magasid),
Diaspora Jurisprudence, Coexistence, Prophetic Methodology, Islamic
Identity.
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Abstract:

This study examines the contemporary challenges facing Muslim minorities in Western
societies, where Figh al-Mahjar (Minority Figh) represents a methodological response to the
interaction between immutable Shari‘ah principles and changing social realities. The research
is grounded in the premise that addressing the complexities of Muslim existence in non-
Muslim environments requires the development of flexible ijtihad-based mechanisms capable
of accommodating the intricacies of modern contexts without compromising foundational
Islamic principles. It further highlights the legal, institutional, and cultural challenges that
hinder positive integration, through a critical analysis of Western legislative policies and their
compatibility with Islamic religious practices.

The theoretical contribution of the study lies in reformulating the methodological

framework for addressing minority issues through six core axes:

o  Shifting from textual literalism to maqasid (higher objectives) as an
interpretive reference framework

e  Transforming necessity (dariirah) from an exceptional state into a foundational
principle

e Reconceptualizing social custom (‘urf) as a dynamic source of legislation

e Deconstructing rigid madhhab boundaries in favor of integrative ijtihad

e Adopting gradualism as an applied strategic approach

« Anticipating consequences (ma alat) as an evaluative criterion

At the applied level, the study offers normative practical models in the fields of worship
and transactions, demonstrating the shift from abstract theorization to contextual
implementation. It concludes with institutional recommendations aimed at strengthening
cooperation among fatwa councils and developing integrative educational curricula, seeking

to construct a model of coexistence that balances religious identity with active citizenship.

Keywords: Muslim minorities in the West; maqasid-based ijtihad; cultural integration;

juristic reasoning; Shari‘ah adaptation; contemporary context.
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Abstract:

This study addresses the issue of reasoning by necessity and legitimate need and
its impact on the jurisprudence of Muslims living in non-Islamic countries,
through a descriptive-analytical reading of the book Necessity and Legitimate
Need: Their Limits and Distinctions with Practical Examples for Muslims Living
Outside Islamic Countries by Dr. Abdelkader Ben Ali Ahnout. The research aims
to highlight the foundational principles and objectives underpinning this type of
reasoning, uncover its methodological guidelines as set by the author, and clarify
the distinction between necessity and legitimate need in terms of their scope and
hierarchy, as well as their influence on modifying or easing legal rulings. The
study employs a descriptive-analytical approach and examines the practical
cases presented by the author to illustrate how necessity and legitimate need are
applied in contemporary ijtihad. The author concludes that a significant aspect
of figh in the diaspora relies on objective purposive reasoning that respects the
overarching principles of Sharia, such as facilitation, removal of hardship, and
prevention of harm, without compromising core religious tenets or excessively
relying on concessions without valid evidence. The study also emphasizes the
author’s warning that conflating necessity and legitimate need is one of the main
causes of disorder in contemporary fatwas, and that their respective applications
must be carefully distinguished to ensure proper reasoning and rulings,
especially concerning issues faced by Muslim minorities in the diaspora.

Keywords: Figh al-Mahjar; Contemporary Legal Issues; Maqasid al-Sharia; Muslim
Communities
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Abstract:

This study addresses a subtle juristic and methodological problem imposed by the
transformations of the contemporary context, wherein Shari‘ah-related cases
(nawazil) are no longer raised within simple or homogeneous settings, but rather
within complex environments in which religious references intersect with divergent
legal and social systems. This reality necessitates a re—examination of the mechanisms
of ijtihad—not with regard to its legitimacy as such, but rather concerning the
parameters governing its practice and the soundness of its application. The study
proceeds from a foundational usiili premise that Islamic Shari‘ah is a final and
universal law, grounded in comprehensive principles and well-established rules that
have enabled it to maintain continuity and effectiveness across different times and
places, and that ijtihad constitutes the scholarly and practical instrument through
which these principles are activated within an ever—changing reality, in order to

realize the objectives of the Law (maqasid al-Shari‘ah) and safeguard its constants.

The study further focuses on the situation of Muslim minorities in diasporic
contexts, where social and legal transformations have generated complex juristic
issues whose impact extends beyond the individual sphere to collective consequences
affecting the balance and religious identity of Muslim communities. It demonstrates
that addressing this reality cannot be achieved through fragmented individual ijtihad,
but rather requires a collective, institutional form of ijtihad, based on the integration
of sound juristic reasoning with an informed understanding of reality, and attentive to
the consequences of legal rulings and their practical effects, as a consideration

fundamentally intended by the Shari‘ah.
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Abstract:

This study presents a conceptual framing of the issue of naturalization in
Western countries within the context of contemporary transformations. It then
surveys and examines the opinions of jurists on the matter in light of maqasid-
based principles. The study concludes that naturalization is subject to multiple
legal rulings: it is deemed prohibited if it leads to religious trial or undermines
one’s faith; it is permissible if the Muslim’s religion is secure and if necessity or
a need tantamount to necessity calls for it; it is also permissible for those who
acquire citizenship by birth; and it may be considered recommended if it serves
the interests of Islam and Muslims.

The research adopts an analytical and foundational methodology that integrates
jurisprudence of context (figh al-wagqi ) with jurisprudence of textual evidence
(figh al-nass), taking into account the consequences of actions and the higher
objectives of Islamic law in preserving religion, life, lineage, intellect, and
property. It balances benefits and harms in accordance with the principle of
contextual determination (takgig al-manat) specific to each case. The study
further distinguishes between immutable doctrinal constants, which admit no
compromise, and juristic variables that allow broader interpretive consideration
depending on time, place, and circumstances. In doing so, it seeks to provide a
sound juristic treatment of the issue of naturalization—one that acknowledges
the complexities of the contemporary Western context and establishes a

disciplined ruling aligned with the objectives of Shari‘ah, promoting positive
integration without compromising religious identity.

Keywords:

Naturalization — Citizenship — Western Countries — A Maqasid-Based Perspective
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Abstract:

The research at hand aims to highlight the impact of the science of Magasid in
achieving the desired balance between the constants of Sharia and the duties of
citizenship in the jurisprudence of expatriates. The research is divided into two
sections. The first section aims to highlight the importance of Magasid
(objectives of Islamic law) by defining them, mentioning their types, and
demonstrating their impact on juristic reasoning, as well as explaining the
scientific and objective reasons for establishing the jurisprudence of expatriates,
including its definition, characteristics, and objectives. The second section:
revolves around highlighting the benefits of the science of Magasid in achieving
a balance between the constants of Sharia and the duties of citizenship for
Muslims in the diaspora. This section combines theoretical principles and their
jurisprudential applications thru the fatwas of the European Council for Fatwa
and Research. Because citizenship, in its essence, falls under the care of the
necessary, need-based, and improvement-oriented objectives of Sharia,
integration into host countries ultimately preserves the known ranks of Sharia
objectives, and the fatwas issued by the European Council for Fatwa and
Research confirm this. As for the constants of Sharia, we can summarize them in
the care of the objectives thru the fatwas issued by the European Council for
Fatwa and Research, which lead to the preservation of these objectives.
Undoubtedly, preserving these objectives ensures that the desire to integrate into
Western society is regulated by the principles and rulings of Sharia. The
jurisprudential rules serve the objectives of Sharia that need to be preserved and
contribute to achieving the positive integration of Muslims in the diaspora. The
application of these rules in the fatwas directed at Muslims in the diaspora has
contributed to achieving the desired balance between the constants of Sharia and
the duties of citizenship.

Keywords: The objectives — the jurisprudence of expatriates — the balance —
citizenship — the constants of Sharia — the necessities — the jurisprudential rules.
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Abstract:

The discussion of the constant and the variable is not limited to one art over
another, but its meanings extend to encompass all sciences, including the science
of Sharia. One of the things that may be unique to our research papers in this
chapter is the departure from the usual discussion about the constant and the
variable in Sharia to a new discussion brought about by the meeting of the
constant and the variable in one branch of Sharia. This has brought about a great
problem, the meaning of which is: What is the effect resulting from fixing the
variable on the constant that met with it in one branch? The answer to that was
one of the aims of our research, and the answer settled at the bottom of a rule that
we established, explained, and illustrated, and we established witnesses to prove its
attribution to the Sharia, through its relationship to Sharia principles. This was
done according to a mixture of methods, each according to its requirements.
When narrating, it was descriptive, and when considering it, it was analytical,
leading to deduction. One of the most prominent results of the study was that
fixing the variable that came together with the constant in one branch means that
the outcome of that constant is change, and this is contrary to the intention of the
Sharia, which wanted the constant to remain fixed and not change. We reinforced
this rule that was reached with a model that represents it in the context of the
jurisprudence of the diaspora, which is the consideration of the difference of
opinion among the Malikis, as it is a safe and qualified approach to managing the
difference of opinion in a civilized manner by the will of this principle according
to its motives and the realization of its basis in the forms of issues and cases,
especially in the lands of exile, which require a jurisprudence specific to them.

Keywords: constant, variable, preferred, less preferred, consideration of differing

opinions.
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Abstract:

There is no doubt that the Arabic language has left its mark on other foreign
languages and on global thought, especially in linguistic studies that delve into
understanding Arab culture and receiving the rich research of the great Islamic
civilizational heritage. Naturally, this cultural exchange creates a fertile
environment for a diversity of topics, methods, and perspectives, reflecting the
multiplicity of viewpoints and analyses offered by researchers from diverse
backgrounds. In this context, our current research addresses the phenomenon
of Arabization, focusing on a crucial issue: highlighting the cultural
convergence and exchange that connects the Arab world with other cultures
Especially after the introduction of what is called Arabism, which claims to be a
revolution against the old Orientalist movement, in order to study lIslamic
culture away from colonial aims, by focusing on the component of the Arabic
language (the primary carrier of the Islamic heritage). The research also deals
with the multiple intellectual implications added by the alternative vision to the
Arab vision, through presenting six axes in which the debate on the dialectics
of language and religion included under the phenomenon of Arabization is
discussed. The research, with its inductive analytical method, examines
examples in their different contexts. He concludes that engagement with the
Arabist movement must be based on a critical awareness that distinguishes
between scholarly benefit and constructive criticism on the one hand, and
outright rejection or dismissal on the other. He also recommends the
importance of developing curricula for teaching Arabic and Islamic studies in

the West that simultaneously respect authenticity and intellectual openness.
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Keywords: Arabization, cultural cross—pollination, perceptions, dialectic of

language and religion, the West, Arabs.
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